To the Gentlemen of the Aſſociation for ſupport- 
ing the Public Right of Angling in the River | 
Thames, and for the Increaſe and Pręſerva-. 
tion of the Fiſh. 


GENTLEMEN, 


| * OUR having openly ſtood forth with 
| firmneſs, and moderation, in the Defence 
of a Public Privilege; has given birth to the 
Inveſtigation contained in the following Eſſay: 
which, as it poſſibly may enable you more 
effectually to ſupport ſuch Public Right, is 
reſpectfully ſubmitted to your candid peruſal 
and conſideration, „ by 


Your moſt obedient Servant, 


The AUTHOR. | 
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AFTER a long and uninterrupted enjoy- 
ment of the amuſement of Angling, in 
all the Public Rivers in the kingdom; it may 
ſeem ſtrange and unneceſſary at this time, to 
attempt a proof of the public right thereto ; | 
the amuſement is in itſelf fo innocent, and the | 
practice ſo well eſtabliſhed, that one would ö 
ſuppoſe it neither could offend nor be diſputed. 
Vet from late advertiſements of certain gen- 
tlemen, calling themſelves Proprietors of- Fiſn- 
eries in the River Thames, (and which name 
I ſhall adopt by way of diſtinction, without 
admitting or denying their right or claim, as 
not being the object of the following Eſſay) 
the public Right to the diverſion of Angling 1 
is 


6 
is affected to be doubted of, has been denied, Ice 
and! is threatened to be attacked. n 

This attack is the more extraordinary, as it le 
is univerſally known that the Anglers have It! 
not done any injury to the fiſheries, and as fa 
ariſing from complaints of the fiſhermen, or ot 
. occupiers of the fiſheries, who of all perſons I tc 

ought to have been the laſt to complain, be- 
cauſe the great ſcarcity of fiſh (for ſome years 
paſt) hath been occaſioned principally by their 
| illegal practices; they have alſo conſiderably 
raiſed the price on the public, and demanded | 

a diminution of their rents, and (as preſumed | o- 

to ſcreen themſelves from inquiry and puniſh- m 

ment) have informed their landlords, that ſuch I h. 

ſcarcity has been occaſioned by treſpaſſers and | e) 

Anglers. | IR 
| But, that the fiſhermen themſelves have 
| chiefly occaſioned ſuch ſcarcity, the Rtatutes | ju 
| made for the regulating the ſize of their nets, I ne 
| and to prevent the deſtruction of the ſpawn, Ine 
| and fry; the orders made from time to time | di 
* the Court of Conſervancy, the appointment Þ| te 
of a Water Bailiff, his frequent ſeizure of nets, | pe 


und. unſizeable fiſh, the open and notorious gr 
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PREFACE. 


{catching fiſh of late years with ſmall fized I | 


nets, and in ſpawning time, and the recent 
convictions of the fiſhermen, for having in 
heir cuſtody and expoſing to ſale unſizeable 
and unſeaſonable fiſh; are all evident proofs 
of their illegal and injurious depredations; and 
to theſe are to be attributed the ſcarcity of 
fiſh; and not to angling. 
'The Anglers have never had any laws, or 
© $xules/ pointed againſt them, neither have their 
I practices required or deſerved any limitation or 
| | ceſtraint whatever, nor have any complaints 
| | or objections (that I have ever heard) been 
- | made againſt Angling, altho' that diverſion 
1 | hath been openly and conſtantly uſed and 
1 | exerciſed, time out of mind, in all the Public 
Rivers in the kingdom. 
As therefore the Anglers have not given any 


$ | juſt cauſe of offence, as they neither have done 


„nor can do any injury to the fiſheries ; it is 


not poſſible to conceive that gentlemen of can- 
po 8 


did and liberal minds, would ever have at- 
t | tempted to prevent Angling (even if they had 


„ | power ſo to do) unleſs the matter had been 
and from hence 


groſsly miſrepreſented ; 
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matter, is the ſubject of the following ſheets, 


FP E FE TU 


there is great reaſon- to hope that upon a calm 
conſideration of a fair ſtate of the Anpler's 
rights, no one will wiſh to reſtrain the pub- 
lic enjoyment of ſo ſalutary, and innocent an 
amuſement ; and that the proprietors ought 
rather to encourage, than hinder ſuch prac- 
tice, which in its conſequences is much to 
their intereſt, by preventing poaching, and by 
checking the depredations of their tenants the 


. fiſhermen, tends mere to the benefit than in- 


jury of the fiſheries, 

But as the advertiſements of the proprietors 
are by no means explicit, as they have been 
generally underſtood as hoſtile to the Angler; 
and as a pamphlet has been publiſhed unfairly 
repreſenting the caſe, and denying the right, 
which may prejudice and miſlzad many per- 
fons who have not an opportunity of inveſti- 
gating the ſubject; it has been thought ne- 
ceſſary to enter into an enquiry concerning the 
legal right of the public to this amuſement 
in Public Rivers, and particularly in the River 
Thames. | 

The inveſtigation a enquiry as to this 


q 
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if they had been thought neceſſary. 


Conſcious that the following eſſay contains if 
only facts, and ſuch as may be plainly proved, 
the author wiſhes the reader to compare the 1 
quotations with the authorities cited, and to f 
draw his own concluſions, form his own Þ 
opinions; and from thence regulate his con- 4 
duct, according to his conviction, of whether b 
the Public Right to Angle is * proved, 

or not. 9 
The author begs the many kind friends to 4 
the cauſe of angling, who have favoured him 1 
with their aſſiſtance in the enſuing compila- 
tion, to accept of his grateful acknowledg= 


ments. 
And in the hope, that this Eſſay may lead | 


to a compleat inveſtigation, „ and legal poet 


* of | 


in which it is endeavoured to be calmly, fully | 
and candidly treated of, in a plain and intel- 
ligible manner, open to the comprehenſion : 
of every one, diveſted of all law terms, ot 4 
learned phraſes, and with references to the 
ſeveral authorities quoted in ſupport of it; of 1 
which many more might have been produced I 


bi 
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of the Right, and firmly eſtabliſh to the 
Public the full and free enjoyment of the Pri- 
vilege of Angling, in all Public Navigable 
Rivers; the following ſheets are ſubmitted to 
4 the peruſal and attention of the impartial and 
E candid reader, 


By his moſt obedient Servant, 


The AUTHOR. 


ha my — | as 


RR. a %ͤÜ 
ON THE 


Public Right of ANG LING in Public Rivers, 


and particularly in the T HAMES. 


THE diverſion of Aygling in the River 
Thames, is of great importance to all the 
towns bordering upon that noble river; it is a 
pleaſing, innocent, healthful, and cheap amuſe- 
ment; draws a number of reſpectable perſons from 
London, and elſewhere, to ſettle in thoſe towns, and 
induces many gentlemen to make them a tempo- 
rary reſidence ; by theſe means trade is increaſed, 
money expended, the houſes are well tenanted, and 
many poor perſons gain a livelihood (by attending 
the Anglers) that would otherwiſe be chargeable 
to the pariſh. | 
The tree exerciſe of this diverſion hath been 
peaceably enjoyed by the public, not only in the 
Thames but in all the Public Rivers in the king- 


Wes we. 
dom time out of mind; and the right or privilege 
to ſuch enjoyment hath never been legally diſ- 
puted, nor till very lately eyen doubted pf; but 
there is great reaſon to apprehend that this right 
is intended to be conteſted, as well from the ad- 
vertiſements publiſhed by the proprietors * of 
fiſheries in the River Thames, + © on the com- 
+* plaints of the fiſhermen reſpecting treſpaſſes in 
« their ſeyeral fiſheries,” and $ © to prevent the 
te depredations committed therein ;” as by its 
having been given out verbally, that the propri- 
'f _ etors mean to preyent the public exerciſe of An- 
. gling. 

The general opinion of the importance and 
legality of this privilege, may be collected by the 
effect the apprehenſion of an attack had upon 
the public: it was receive! with the greateſt 
reſentment, as an invaſion of an eſtabliſhed public 
privilege ; an aſſociation was immediately formed, 
and ſubſcriptions made by the moſt reſpectable 
inhabitants of the towns on the banks of the 

| river, 


— — 
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* The word proprietors is made uſe of by way of diſtinction, 
but 15 not to be underſtood as admitting their property or claim. 
t In the Reading Paper of April 16th, 23d, and 3oth, 
1787. . 
Reading Paper, June 18th and 25th, 1787. 


„ 
river, for maintaining the public right of fiſhing 
iſ-generally;“ but afterwards, as (upon conſideration) 
ut it was preſumed that the aſſertion of the general 
ht right might be perverted to bad purpoſes, and 
d- productive of bad conſequenees, by encouraging 
of ¶ poachers, the reſolutions of the Society were con- 
n. fined to the ſupport of the . of Angling 
in only. 
he This moderation it was hoped would have con- 
its ciliated all parties, and have ſatisfied the propri- 
1- © etors that the Society did not mean any infringe- 
n- ment on their claims; but unfortunately, (from 

miſinformation as preſumed) it ſeems to have been 
1d looked on in a very different light, for in a future 
ne adverciſement & the proprietors aſſert, That an 
on aſſociation is formed againſt their properties,” 
ft Wand threaten proſecutions for treſpaſſes. And a 
lic pamphlet has been publiſhed avowedly on the be- 
d, half of the proprietors, contending expreſsly againſt 
le ¶ the Public Right of Angling. 
he It is therefore become neceſſary, as well to 
er, prevent the effect of all miſrepreſenrations on the 
ſubject, as to Anden the Society from the above- 
mentioned 
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th, * Reading Paper, May 14th, 21ft, 28th, 1787, 
+ Reading Paper, July zoth, 1787. 
$ Reading Paper September 1oth, 17th, L787. 
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mentioned unfounded aſſertion, to obſerve on the flo 
contents of the pamphlet, and to ſtate the proofs al 
I} in ſupport of the Public Right of Angling, for F< 
I the conſideration of the impartial reader, and as Ih. 
a defence of the Angler. le 
But I beg leave to premiſe, and wiſh it to be Id 
particularly remembered throughout the reading 
of this eſſay, that I mean to confine myſelf as much al 
as poſſible to the Public Right of Angling only, I! 
and that as on the one fide I do not intend to en- Nit 
ter into any defence or diſcuſſion of the public ri 
claim or pretence of taking fiſh generally, by every It 
mode in public rivers; ſo on the other fide I do 
not mean to deny or enter into any inveſtigation H 
of the proprietors rights or claims to exclufive ſh 
If fiſheries, otherwiſe than as they both concern the di 
Public Right of Angling. af 


The pamphlet before mentioned is intitled r 

& A Letter to a Proprietor of a Fiſhery in the 10 

% River Thames; in which an attempt is made Hf 

| eto ſhew in whom the right of fiſhing in public 14 
„ ſtreams now reſides.” bl 
| The author in his firſt propoſition labours to de 
I prove, that the common law right of fiſhing in all 1 
rivers, was in the owners of the adjacent banks, 8 
at and before Magna Charta. = 
How far this may put the adjacent landowners - 


On 


1 5 J 


on inquiries into the proprietors of fiſheries rights, 
and aſſerting dormant claims, is not for me to de- 
termine ; but an advocate for the proprietors ſhould 
have been very cautious in broaching ſuch an idea, 
leſt he ſhould raiſe them a new ſet of very formi- 
dable enemies. 

The only matter produced in ſupport of the 
above doctrine, is from Sir Matthew Hale's Treatiſe 
on the Right to the Sea and its Branches, in which 
it is aid the right to the ſea is public, but freſh 
rivers are the private property of the owners -of 
the banks adjacent. 

It is not to be wondered at, that Sir Matthew 
Hale, when treating on the public right of the ſea, 
ſhould ſay generally, that freſh rivers (as contra- 
diſtinguiſhed from the ſea) were private, ſuch an 
aſſertion is in general true, for moſt freſh rivers 
are private ; and do belong to the owners of the 
adjacent banks; but it is evident that Sir Matthew 
Hale himſelf meant this only as a general aſſertion, 
and was aware of the exceptions of public naviga- 
ble rivers, becauſe he has ſolemnly, in a judicial 
determination in court (in the caſe of Wallſleet river) 
ſaid, © that the fiſhing in public navigable rivers is 
© common,” and particularly *<* that in the river Se- 
« vers the common ſort of fiſhing “ is common to 
« all,” 


— 


1 
te al;“ and of the Thames, * that the foil is in 
<« the King, but the fiſhing is common to all.” 
Sir Matthew Hale, alſo ſays in the ſame trea 
de tiſe, that Rivers as well freſh as ſalt; that are 
« common for public uſe for carriage of boats; 
e lighters, &c. are prima facie public.“ Bracton 
alſo ſays, ** that all rivers and havens are public, 
<« and therefore the right of fiſhing is common to 
all, in rivers and havens.” 
And even the author of the ſaid pamphlet de- 
clares that the doctrine of Sir Matthew Hale o 
freſh rivers being private, does not apply tc 
navigable rivers, for he ſays (page 24) The de- 
& finition of Sir Matthew Hale as to the common 
law right of fiſning, will apply to artificial navi- 
„ oations, but as to rivers naturally navigable, it 
« will appear as well by a caſe determined bj 
& Hale himſelf, as by ſubſequent determinations; 
„that the prima facie right is in the public at 
large, and not in the owners of lands on the 
„banks.“ 

And further (page 27) ſpeaking of the deter 
minations of the courts, the author ſays © it i 

_ © eſtabliſhed as to the right of fiſhing, that in 
** navigable rivers, the proprietors of land on each 
* ſide have it not, the fiſhery is common.” 

The only inſtance produced in the pamphlet tc 
prove 
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t 7 | 
prove the fiſhing to belong to the landowner, is 
from Hale; of a determination in the reign of 
Edward the firſt; reſpecting the river Tell, but 
this inſtance is clearly not in point, for that river, 
was not then a navigable of public river, but was 
made navigable by an act of parliament, ſo late as 
6th Geo. 1ſt. chap. zoth, for making the river 
Idle navigable,” and therefore Hale meant it and 
it is proof only as to private rivers, and of courſe 
does not apply to public navigable rivers: 

It is now ſubmitted; that the author has totally 
failed in the proof of the owners of banks having 
any right of fiſhery in public navigable rivers, his 
quotations prove, and he expreſsly ſays in many 


places that the fiſhing in ſuch rivers is common, 


and not in the owners of the adjacent banks; but 
upon this part of the pamphlet I cannot help re- 
marking, that the author draws the proprietors of 
fiſheries into a very unfortunate dilemma, for ac- 


cording to him, if the Thames is a private river, 


(which he ſuppoſes it to be) the fiſnery belongs to 
the owners of the land on the adjacent banks, which 
the preſent proprietors of fiſheries are not, (in ge- 
neral) and, as I underſtand; do not claim their 
right from in any one inſtance. 

Or if the river be public and naturally naviga- 


ble, (which I truſt I ſhall prove it to be) the au- 
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thor expreſsly and 83 ſays, © that the 
fiſhery is common.” 

The author's tranſlation of the 16th chapter of 
Magna Charta, is a true and more literal one than 
Sir Edward Coke's, but it does not prove either 
that the public or that the owners of banks (which 
it is brought to ſupport) had the right of fiſhing, 
The clauſe only ſays, „that no banks ſhall be 
« jncloſ-d in future,” but the Mirror on this 


chapter expreſsly ſays, * that many rivers were ſo 


„ incloſed, in which formerly was common of 
ee fiſhing;” this therefore ſtrongly indicates that 
the incloſure was made in public rivers, and abſo- 
lutely proves, that in ſome rivers the right of fiſh- 


ing was common, & and it fo it ſurely was in pub- | 


lic rivers. | 
The difference of opinion as ſet forth in the 
pamphlet between Sir Edward Coke and Sir William 
B7ackſtone, as to a free fiſhery, might be eaſily recon- 
ciled ; the former ſpeaks of a free fiſhery in general, 
in private as well as in public rivers ; the latter 
confines 


—_— ————— 


* Common of fiſhing is attempted to be explained away by 
the pamphlet, and to mean only a right to fiſh in another's 
water, but common of fiſhing means a public right common to 
all, like the paſſing on the king's highway, and all other pub- 
lic rights. Blackſtone's Commentaries 11t edit. 1765, vol. 2d- 
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confines his account to a free fiſhery in public 
rivers only, but that and allo the author's two laſt 
propoſitions founded on the firſt, are all ſo foreign 
from the ſubject, that it would be loſt time to in- 
veſtigate them; if the author's doctrine is admitted 
in the fulleſt extent, it does not prove any thing 
in favour of the owners of banks or proprietors of 
fiſheries againſt the Right of Angling ; the whole 
matter reſts according to the author upon the 
queſtion, whether the Thames be naturally naviga- 
ble, that is navigable time out of mind, or not; 
and this the author endeavours in a very cvaſive 
manner to explain away, for in his title and pro- 
polition (pages 7 and 8) he propoles to treat of 
the fiſhing in Public Rivers, * then changes the 
expreſſion to Navigable Kivers, + afterwards it is 
varied to Rivers conſtantly navigable, I end laſtly it 
is perverted to Rivers naturally navigeble,y which is 
8 C 2 | pre- 


——_—_— PR 
— *— —— 9 ko. A > * — — I * — ” 1. 


— - — 


See on Public Rivers hereafter. 

+ Navigable is a vague term, it may mean for ſhips, for 
barges, or for ſmall boats, and ſuch is at places and times every 
river in the kingdom. 

t Conſtantly navigable is more uncertain, no river is ſtrictly 
ſpeaking ſo; nor even the ſea. 

$ Naturally navigable is more looſe and uncertain ſtill, and 
if it has any legal meaning, it is the having been navigable 
time out of wind, 


121 


pretended to be the meaning of Bracton's exprefs 
ſion of Fluminibus Perennibus, though in truth 
that means no other than conſtant rivers, or per- 
| petually running, as diſtinguiſnable from thoſe 
| ſometimes dry, and conveys no idea whatever of 
| navigable. This is palpably done with a view to 
prepare and miſlead the reader, for what he after- 
| wards inſinuates and labours to prove, that the 
| Thames is a private river, not naturally navigable; 
for he is under a neceſſity of admitting, and does 
repeatedly aſſert that the fiſhing is common, if the 
Thames be naturally navigable, or navigable time 
out of mind, which admiſſion and affertion, I beg 
the reader to recollect, as a full anſwer to the 
ſaid pamphlet, when he reads my quotations on 
that point. | 

I do not feel it neceſſary particularly to inveſtigate 
the other parts of the pamphlet, becauſe my argu- 
ments and proofs in ſupport of the Public Right of 
Angling, I preſume will hold good, whether the ge- 
neral right of fiſhing belongs to the public, to the 
proprietors, or to the owners of banks, I ſhall 
therefore proceed to the chief object of this eſſay, 
lay down as my propoſition and attempt to prove 

That be Right or Privilege of taking fiſh, or of 


Ferermpting to take fiſh, by Angling, in the River 
Thames 


1 


Thames, is à Public Right, and common to all tho 
king's ſubjects. 

The uſual and accuſtomed method of treating 
on matters of this nature, 1s firſt to ſhew how the 
right was veſted, or who had the right by the com- 
mon law, at, and before the making of any ſtatute 
on the ſubject; and then to ſtate how ſuch right 
is confirmed, repealed, modified, or altered, by 
every, or any ſuch ſtatute. I therefore ſhall di- 
vide my propoſition into the following parts or 
branches, and ſhall treat upon and endeavour to 
prove each part ſeparately, viz. 

Firſt, That by the common law the public have 
had, uſed, and exerciſed, time out of mind, 2 
right to take fiſh, or attempt to take fiſh, by angling, 
in all public navigable rivers. 

Secondly, That the River Thames now is, and 

time out of mind has been, a Public and naviga- 
ble River, 
And thirdly, That the ſtatutes made to prohibit 
and reſtrain fiſhing to particular modes, acknow- 
ledge and allow the public common law right of 
Angling, and that no ſuch ſtatutes reſtrain or pro- 
hibit Angling, in Public Navigable Rivers, 

The firſt part of the propoſition I ſhall endea- 
your to prove 1s, that by the common law, the public 
bave 


1E 


bave had, uſed, and exerciſed time out of mind, 
a right to take io or attempt to take fiſn, by 
Angling in all Public Navigable Rivers. 

The common Jaw 1s the unwritten law of the 
land, and conſiſts of general cuſtoms and uſage, 
declared and eſtabliſhed by the judgments of 
courts, and authentic records, or proved by other 
ſufficient evidence to have been uſed time out of 
mind, without legal impediment or obſtruction ; 
our great law writers fay hereon, 

* The law of England 1s divided into three 
«© parts, the common law, ſtatute law, and Pare 
e ticular cuſtoms; for if it be the general cuſtom 
<« of the realm, it is part of the common law.” 
© © (Coke's Ift. Inſtitute, 115 b. zd. edit. 1633.) 
« The common law is the ancient uſage and 
* cuſtom of the realm, before any ſtatutes were 
e made.” (Sheppard's Epitome of the Laws, 
page 270.) | 
„The common law is grounded upon the ge- 


* 147+) 
The common law of England is a Jaw uſed 


* time out of mind, by preſcription, That cuſ- 
* tom which is current throughout the realm, is 
common law. (Sir Henry Finck's Diſcourſe on 
Law, page 77.) 


46 General 


* neral cuitoms of the realm.” (Terms de Ley, 


121 
&« General cuſtoms which are the univerſal rule 
„ of the whole kingdom, form the unwritten or 
% common law“. “ Black tones Commentaries. Iatro- 
duction, page 67.) 
« Every cuſtom has two eſſential parts, time 
« and uſage, viz. time out mind, and continual 
« uſage without lawful I (1it Inſti- 
© tute, 110 b.) 4 
Time out of mind will be. _ 4 * * 
hereafter, and means a length of time of which 
: there is no memory or proof to the contrary. 
If therefore 1t 1s proved that Angling hath been 
uſed, practiced and exerciſed as a general cuſtom, 
ime out of mind, continually, without legal in- 
erruption, it proves it to be the common law 
ight or privilege, and of courſe common to all. 
That Angling is of great Antiquity, and hath 
deen uſed and practiced time out of mind, may be 
een by the Book of Feb. ch, 41, v. 1, and the 
Prophet Amos ch. 4, v. 2, in which fiſh hooks are 
entioned, and more particularly in Saint Matthew, 
ch. 17, v. 27, Go thou to the ſea and caſt an 
hook, and take up the fiſh that firſt cometh 
F up, &c.*” Moſt of the ancient authors and 
is Poets mention it as generally known and prac= 
n ficed; the ancient fathers recommend it in their 
diſcourſes 
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diſcourſes as a contemplative and ſcriptural recres 2 
ation {commanded by our Saviour). It was allow. t. 
ed to the clergy when the more ſanguinary ſports . 
ani athletic exerciſes were forbid; and moſt hiſto- . 
rians and travellers record it as the univerſal prac - «c 
tice of all nations; but to come more near to thelff < 
time I mean to eſtabliſh the uſage and practice offfl it 
it, viz. atgandabefore the beginning of the reign] tie 
of Queen eElizabeth, being the time the fir 
ſtatute now extant was made on the ſubject off ke 
fiſhing. an: 
There is a book (being one of the moſt ancient, 
printed in this kingdom) called the book of Sainſ en 
Albans,* emprynted at Weſtmeſtre by Wynkyn dil mc 
Forde, 1496, in a ſmall folio, and contains amongjn 
other curious matter A Treatyſe of Fyſhyngſ the 
* with an Angle,” it was written by Dame Fulyan leo 
Bernes, Prioreſs of the Nunnery of Sopwell ne} | 
Saint Albans. the 
It clearly proves, that the art of Angling wiper 
then uſ-d, well known, and practiced throughouſboo 
the kingdom, without any legal impediment in: ng 
public rivers, and particularly the reaſon ſhe giviſom 
for publiſhing this book, confirms the Right qund 
Anglingperſ 
A 


Some account of this book may be "lane in the Biog i690, 
„ Phi2 Brittamuca. Article Caxton, note L. 
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6 — — 


1 


5 Angling, being then held and eſteemed common 
co all, for ſhe ſays, © And for by cauſe that this 
5 © preſent treatyſe ſholde not come to the hondys 
of eche ydle perſone whyche wolde defire it, 
"<< yt it were emprynted alone by itſelf, and put in 
« a lytyll plaunflet.” She has therefore compiled 
it together with divers books concerning to gen- 
tlemen and noblemen. 

So that though the good lady was deſirous of 
keeping the excrciſe of this diverſion to gentlemen 
and noblemen, yet ſhe fairly acknowledges, that 
the commonalty had an equal and full right to the 
MF enjoyment of it, and her wiſh to prevent the com- 
mon people from this diverſion, by means of mak- 
ing the purchaſe of her book too high priced for 
Jthem, plainly indicates there were no other or 
legal prohibitions or means to prevent them. 
Again ſhe ſays the reaſon of her ſo publiſhing 
the Treatiſe on Angling was, leſt thoſe common 
Fperſons ſhould (if they had the aſſiſtance of the 
book) utterly deſtroy © this dyſporte of fyſh- 
nge;” by which we may fairly infer that the cuſ- 
\Ftom of taking fiſh by angling was very frequent 
nd commonly uſed, by ſuch as ſhe calls common 
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Another book was printed on this ſubject, in 


e 
— ty 
=p 9 — 


— 


590, by Leonard Maſcall, intitled * A Book of 
D « Fiſhing 
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&« Fiſhing with Hook and Line, and all other In- 
& ſtruments thereunto belonging;“ another book 
by John Taverner, in 1600, intitled “ Approved 
« Experiments in Angling;“ and another in 1613, 


intitled, “ The Secrets of Angling;” by J. D. a poem; 


and in 1653 Walton's Complete Angler“ was alſo 
publiſhed, (and is a moſt pleaſing and inſtructive 
treatiſe on the ſubject); now by all theſe books 
it is proved indiſputably, that the uſage, cuſtom, 
and practice of angling, was well known, com- 
monly uſed, and practiced, and was a general cuſ- 
tom throughout the realm. 

Walton ſays, in an account he gives of the laws 
relative to angling, that © The ſtatute 1ſt Eliza- 
«* beth, ch. 17th, had ſo much reſpect to Anglers 
& as to leave them to catch as big as they could, 
& or as little as they would, and that though this 
recreation be lawful, yet no man can go on 
another's private ground to angle without li- 
* cence; but in caſe of a river, the taking fiſh 
* with an angle is not a treſpaſs.” 

The inference drawn from theſe books is, that 
the cuſtom and practice of angling was well known, 
generally and continually uſed, and exerciſed, and 
publickly avowed as a right, in all public rivers 
throughout the kingdom, without any legal hin- 
drance, ſuit or impediment whatſoever, and I have 

already 


co 


* 

already ſhewn oy quotations from Cu vii iawyers, 
ancient and modern, viz. Littleton, Sir Edward 
Coke, Sir Henry Finch, Sir William Blackſtone, and 
others, that ſuch general cuſtom uſed and exerciſed 
time out of mind, 1s the common law. 4 

It is not to be expected that the inſtances of a 1 
cuſtom {however public or univerſal ; which has 
never been doubted or diſputed, will admit of 
that kind of proof found in law reports, for 
ſuch proof neceſſarily ariſcs from.controverſy, the 
proof of this cuſtom muſt therefore depend chiefly 
upon books written on the ſubject, and oral teſti- 
mony : ſome of the firſt are ſet forth, and as to the 
latter, it may and will (if needful) be proved by 
many ancient and reputable perſons, in every town 
and village on the banks of the Thames, that they 
and their forefathers have continually had, uſed and 
exerciſed the diverſion of Angling in the River Thames, 
time out of mind, without any legal impediment or 
hindrance whatever. 

This common law right, uſage, or cuſtom of 
angling is alſo fairly inferred, from its being a ge- 
neral cuſtom anciently and conſtantly uſed and ex- 
erciſed in all the great and public rivers in the king» 
dom; it has been inquired particularly as to the 
Tweed, the Tine, the Trent, and the Severn, and it 
s found that there is no impediment nor pretence i 
D 2 | of | 
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| of hindrance whatſoever or howſoever, to Angling 


in either of thoſe ; there is alſo great reaſon to be- 
lieve, that if any ſuit is commenced, and the pro- 
prietors ſhall be hardy enough to conteſt the An- 
glers right at law, large and general ſubſcriptions 
will be made, from the Anglers reſiding near the 
Severn (perhaps through the whole kingdom) their 
rights being involved in thoſe on the Thames, as 
the principal river. 

Another evidence of ſuch Right of Angling ex- 
iſting as the common law, is the exception of the ſta- 
tute of iſt Elizabeth, ch. 17th, which acknowledges 
and allows the Right of taking fiſh by Angling, 
by excepting it from the reſtrictions laid by that 
act, as will be more particularly mentioned here- 
after. 

But the ſtrongeſt and moſt compleat proof of the 
Public Right of Angling (although from its never 
having been denied, it is not diſtinguiſhed from 
the general mode of fiſhing) is by the ſolemn de- 
terminations of the courts of juſtice, and decla- 


rations of the judges, which uniformly acknow- 


ledge and declare ſuch right, in all public and 
navigable rivers, viz, Brafion de Legibus, ſays 


that all rivers and havens are public, and there- 


“fore the right of fiſhing is common in rivers and 


F* havens, but this is to be underſtood of perpe- 


« tual 
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te 
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&« tual rivers,” and ſurely the Thames is a perpe- 
tua] river. 

In a trial at* bar concerning the river J/allfeet, 
Mic has. 25th C. 2. in B. R. 1 Mod. fo. 105. 

The queſtion was © whether had not 
$ the right of fiſhing there, excluſive of all others.“ 

Sir Matthew Hate, Chief Juſtice, ſaid “ In caſe 
* of a private river“ the lords having the right 
of ſoil is good evidence to prove he hath the 
right of fiſhing, but in caſe of a river that flows 
and reflows, and 1s an arm of the fea, it is com- 
“ mon to all.” 

In the Severn the ſoil belongs to the lords, 
* and a ſpecial fort of fiſhing belongs to them 
&* likewiſe; but the common ſort of fiſhing” 
(which includes angling) * is common to all,” 

The ſoil of the River Thames is in the * 
* and it is common to all fiſhermen.” 

In the 3d Keble's reports fo. 242 Lord Fitz- 
walter and , Hale Chief Juſtice, ſaid 
* that wears may be in the main ſea or on ſhore, 
* yet the fiſhing may be and is common to all 
6 ſubjects; ſo in the Severn to Lord Berkley, and 
e in the Thames, though the ſoil be the King's, 
* the fiſhing is in the ſubject,” 
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* Hales diſtinction is private or public river, 


1 20 ] 
6 Mod. 73 Warren againſt Matthews. It was 
faid by the Court, © Every ſubje& of common 
right may fiſh with lawful nets, &c. in a naviga- 
« ble river as well as in the ſea, and the king's 
„ grant cannot bar them thereof.” 

1ſt. Salk. 357, S. C. Holt, Chief Juſtice, ſaid 
& the ſubject has a right to fiſh in a navigable 
& river, as he has to fiſh in the ſea.” 

Carter and another againſt Murcot and another, 
Hil. 8th Geo. 3d. B. R. Burrows 4th vol. 2162. 
Lord Mansfield Chief Juſtice, ſaid “ in rivers not 
* navigable the proprietors of the land have the 
* right of fiſhing on their reſpective ſides; but in 
% navigable rivers the proprietors of the land on 
* each ſide have it not; the fiſhery is common, it 
« js prima facie in the king, and is public.” 

Mr. Juſtice Yates ſaid, © navigable rivers or 
arms of the ſea belong to the crown, and private 
« rivers to the landowners on each ſide.” 

Thus it appears by the adjudications of the courts, 
and opinions of our moſt learned judges, and beſt 
| lawyers, ancient and modern, viz. Brafon, Coke, 
| Hale, Holt, Lord Mansfield, and Yates, that the right 
of fiſhing in public navigable rivers, is a right or 
privilege, prima facie, common to all | 
No to apply this doctrine to the Thames, brings 


me to the next part or branch of my propoſition, 
| which is | T be 


9 


The River Thames now is, and time out of mind has 
been, a Public Navigable River. 
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I BEG leave to remark, that it appears to me 
the true ground of diſtinction of the fiſhing being 
public or private 1s, whether the river be public 
or not, for although Lord Mansfeld and ſeveral 
others uſe the term navigable it ſeems only to be 
applied as evidence of the river being public, 

Originally all land and water was public and 
common to all; and private property or pro- 
priety aroſe merely from incloſing, fencing in, or 
ſeparating a part from the general mals, and 
holding and occupying it ſeparately by the 
public acquieſcence. (Blackſtone's Commentaries, 
ol. 2, page 8.) All ſuch rivers, brooks or 
reams as are not navigable, and run through 
private, ſeparate or incloſed grounds, and which 
he public cannot have free acceſs to, without 
reſpaſſing, I apprehend to be private. (See the 
atute 5 Geo. 3d. ch. 14.) 

But all ſuch rivers or ſtreams as have time 
put of mind been navigable, or which the pub- 
ic have a right to navigate on, or a free acceſs 
o, cannot be ſaid to have been incloſed, ſepa- 
: rated 


i 
rated or appropriated to the uſe of any indivi- 
dual; but {till are and rernain public, and com- 
mon to all the king's ſubjects ; this is confirm- 
ed by Sir Matthew Hale, Bracton, and by the 
16th ch. of Magna Charta, which declares “ no 
& rivers ſhall in future be incloſed or fenced in, 
& other than ſuch as were fenced in in the time 
of King Henry the ſecond.” 

All ſuch rivers therefore as now are, and time 
out of mind have been navigable, as run by the 
King's highway, or by a common, and to which 
the ſubjects now have, and conſtantly have had, 
or might have had, free acceſs, I conceive to be 
public rivers, and common to all, as to angling. 

With this doctrine agrees the obſervation of 
Walton, as to angling in rivers, “ that if the an- 
„ gler offend not with his feet, there is no great 
4 danger with his hands,” that is the treſpaſs 
muſt be committed by going on private property, 
not by angling, and therefore the Right of Angling 
muſt be Public in Public Rivers. 

I might avail myſelf of this diſtinction, and only 


ſhew the Thames to be public ; but to obviate all} 


poſlible objections, and to meet the queſtion fully 
on the laſt ground taken by the author of the 


pamphlet ; _ he firſt takes public ſtreams) 1 ſhall 
endea- 


E 


TY 7] 


endeavour to prove the Thames to have been 


time out of mind navigable, as well as public. 

By the river Thames, I mean the river included 
within the low water marks, running or extchd- 
ing from the junction of the river at Dorcheſter, 
in the county of Oxford, to the ſea; and gene- 
rally ſeparating the counties of Oxford, Bucks, 
Middleſex, and Eſex on the north fide, from thoſe 
of Berks, Surrey, and Kent, on the ſouth fide of 
the ſaid river. | 

I am aware that many perſons apprehend the 
River Thames includes the river fomctimes cailed 
the V%, ſometimes called the Thames,* running 
from Letchlade in Glouceſterſhire, to Dorcheſter, as 
well as what I have deſcribed; I think their ar- 
guments, have great force, and that ſuch part of 
the river, whether Thames or Ils, is a public 


river, and it will be found my arguments will 


apply to all public rivers, and ſome of the caſes 
particularly to the ſaid river above Dorcheſter. 


To prove that ſuch River Thames is now, and 


for ſeveral years paſt has been public and naviga- 


ble, it is only neceſſary to refer to an act paſſed 


in the 11th. year of his preſent Majelty' s reign, 
5 — 
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* See Gibſon's Camden's Britannia in additions to Wiltſhire. 
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1771, © for improving the ſaid navigation,” by 
which it is acknowledged then to exiſt, and isÞ) 
directed to be improved and compleated, andff© 
by the books at the ſeveral locks, in which are 
kept accounts of the tolls paid for the paſſage of 
the barges, it will appear that for many years 
before the paſling of that act, and ever ſince, 
more than 100,000 tons of goods, have been 
annually conveyed by barges on the ſaid river, 
to and from London. 

The above proves that the ſaid River is now 
public and navigable, and I ſhall next endeavourſſ 
to ſhew that the ſaid River of Thames hath been 
both public and navigable time out of mind, andi P 
as I conceive that the chief of the argument de- 
pends on the proof of this matter, (which the 
author of the late pamphlet endeavours to evade, 
but if proved, admits the fiſhery to be common) 
I hope I ſhall not be thought tedious if I am 
more large and particular in the proof hereof; for 
different proofs may convince different perſons. 

As to the time, I ſhall take the expreſſion © time 
out of mind,” though affected to be doubted of 
by the pamphlet, as conveying the full meaning 
of the more lengthened expreſſion of “ time 
whereof the mind or memory of man, runneth 
not to the contrary.” P. 
1 admit that the latter ſet of words are uſed 


by 1 


ndltenures (ſee the firſt inſtitute page 114 a) and by 
rell Sir William Blackſtone (page 76, volume the firſt 
of his Commentaries). But Littleton in the ſame 
paragraph, Sir Edward Coke in tranſlating it, and 
in ſeveral other parts of his Inſtitute (pages 113, 
b. 114, a and b.) and alſo in his reports (folio. 6, 
zd. part) uſes the expreſſion © time out of mind, 
or memory of man,” as ſynonimous and equal to 
the above more lengthened expreſſion. 

Sir Henry Finch alſo in his Diſcourſe on the Law 
(page 104) ſpeaking of preſcription, uſes the ex- 
preſſion time out of mind.“ 

Sir William Blackſtone generally expreſſes it by 
% immemorial uſage,” or © uſage beyond memory” 
(firſt volume, page 80; ſecond volume, pages 264 
and 265) and all theſe authors, and ſeveral others 
agree in the meaning of the words, as being © time 


Ol 
ars 
Ce, 


to the contrary.” (Firſt Inſtitute, 115, a. Black- 
one's Commentaries, Introduction, page 76). 

I think I have now produced ſufficient authority for 
making the ſhort expreſſion, ** time out of mind,” 
Inſtead of the long one, and as fully equal to it, and 


dravoured to be explained away, therefore. to re- 


by Sir Edward Coke in his tranſlation of Li!tletor's - 


whereof there is no memory of man, or other proof 
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that this is a competent anſwer to that part of the 
pamphlet, in which the force of the expreſſion is en- 
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01 
turn to the proof of the Thames being a Public 
and Navigable River time out of mind. 

I ſhall firſt mention a tew general authorities out 
of a great number that might be produced, which 
if they are not of themſelves legal proce are ſtrong 
collateral evidence. 

Cæſar in his Commentaries (book 5, ch. 11) ſays, 
< the territories of Caſſivellanus were divided from 
& the maritime lates, by a river called the Thames,” 
and tells us * that he forded it at the only place 
it was fordable,” in his attack on Caſſivellanus's 
kingdom, (book 5, ch. 18.) which I apprehend 
was at Harleyford, * being the loweſt place on the 
Thames, with the termination of ford. 

The Thames is well known to have been the di- 
viſion in the Saxon Heptarchy, between the king- 
dom of Mercia and Weſſex, hence in thoſe times 
the river muſt have been public and common to 
the people of both nations. (See all the Hiſtories 
of England). =. 


In an ancient book called Dunthorne, it is ſaid, 
ce that 


TY 
att 4 
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* Harleyford or Hurley ford, the ſeat of William Clayton, 


Eſq; in the county of Bucks, oppofite to the ancient village of 


Hurley, in the county of Berks. 


Cc 


cc 
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ce that the River Thames was the cauſe of the firſt 
« erecting and building the city of London.“ 
Heylin, in his Geography, ſays © in England 
tc there are 325 rivers,” though ſome ſay 450) of 
which “ the chief is the Thames.” 
In Doctor Campbell's Hiſtory (cited by the au- 
thor of the ſaid pamphlet) the Thames is menti- 
oned as the firſt and principal of the three Public 
Navigable Rivers of the kingdom. 
« The Thames is the moſt famous river of 
England.” (Sir Henry Chancey's Hiſtory of Herts 
fordſhire.) 
In Seymour's Hiſtory of London, it is ſaid, © the 
Thames is the longeſt of the three famous rivers 
* of this ifle, and no way inferior in abundance 
of fiſh.” (Vol. 1, page 28.) | 
Camden, in his Brittannia, celebrates the marriage 
or junction of the 7 hames and Jis from Dorcheſter, 
as the firſt and principal river. 


Drayton, in his Polyolbion, mentions Thames firſt. 
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Our Floods Queen 7 hames, for ſhips and ſwans is crown'd.”” 


* * »- 1-8 
2rd I 1 2 
4 e F >; 22 or 2 
n 7 be 
e 


Sir John Den bam, when ene of the Thames, 
acl 


« Thames the moſt lov'd of all the ocean's ſons, 
* By his old fire, to his embraces runs.“ 


And 
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And again, | 
«« Oh! could I flow like thee, and make thy ſtream, 
«<< My great example, as it is my theme, 
e 'Tho? deep yet clear, tho? gentle yet not dull, 
« Strong without rage, without o'erflowing full.“ 
Cooyegr's-Hilr., 


Pope, in his Windſor Foreſt, fays of the Thames, 


«« Thou too Great Father of the Britiſh floods, 
« With joyful pride ſurveyſt our lofty woods.“ 


And whereſoever the Thames is ſpoken of by 
any author, it is always named as the irt Public 
River in this kingdom, all theſe and ſeveral other 
authorities prove the general received opinion of 
the Thames being a Public River. | 

But to come to more particular and legal proof 
of it, by the charter granted by King Jobn, it is 
directed “ that all wears and kiddles ſhall be de- 
* moliſhed in the Thames and Medway.” (ch. 39) 

By the Charter, 9th Henry 3d, *©* all wears and 
+ kiddles ſhall be utterly put down by Thames and 
„ Medway. (ch. 23) and Sir Edward Coke in his 


+ Commentaries on this, gives us a writ or precept, 
commanding all kiddles to be removed in the 


Thames and Medway, under a forfeiture of ten 


4 pounds, he obſerves © that kiddles were open 


wears where fiſn are caught, that the erecting 
2 ach 


3 
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i ſuch was a pour preſture or encroachment 
« making that ſeveral or ſeparate to one, which 
« ought to be common to many; that this was 
« forbidden, by the common law, on public ri- 
« yers; for that every public river or ſtream is 
« the King's highway.“ 

By the ſtatute of Weſtminſter 2d, 13th Edward 
iſt, ch. 47, it is provided“ that the rivers Hum- 
« ber, Ouſe, Trent, &Cc. and all other waters in 
« which ſalmons are taken, ſhall be put in de- 
i fence from the Nativity of Saint Mary, to the 
% day of Saint Martin,” upon this Sir Edward 
Coke remarks, that the noble River Thames is 
“ not named, and it was held that the general 
« words extended to inferior rivers only, and 
te therefore the River Thames is added in another 
* place, viz. 

In the 25th Edward 3d, it was prayed tis 
Commons, and in the ſame year it was enacted, 
e that the ſtatute of Weſtminſter made againſt deſ- 
i truction of ſalmon, may be kept, and that all 


'« mills ſet on the aforeſaid rivers be thrown down, 


« and ſhall take effect as well on the River Thames as 


« elſewhere.” (See the ſtatute, and Co/ton's Abridg- 


ment of the Records in the Tower of London by 


Prynne, 1657, pages 75 and 80). 


In the goth Edward 3d, it was petitioned by the 
Com- 
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Commons, „ that no falmons be taken between 
% Graveſend and {enley-upon-Thames, in kipper 
« time ;” anſwered that © the ſtatutes ſhall be kept.“ 
(Records in the Tower, Cotton's Abridgement, 
124.) 

In the 8th Richard 2d, it was petitioned by the 
Commons, „ that no man take any fry of fiſh in 
« the River Thames, unleſs the meſh of the net 
& be according to the ſtatute.” (Records in the 
Tower, Cotton's Abridgement, 305.) 

In the 14th Richard 2d, by petition from the 
Commons, it was prayed “ that a remedy may be 
% had againit mills, ſtanks, kiddles, and ſuch like 
© engines and devices on the Thames.” Anſwered 
that the ſtatutes ſhall be obſerved.” (Records in 
the Tower, Cotton's Abridgement, 339.) 


By ſtatutes 13 Richard 2d, ch. 19th and 17th 


Richard 2d ch. ꝗth, reciting the ſtatute of Weſt- 
minſter 2d. It is directed “ that young ſalmons 
e ſhall not be taken from the Midſt of April, till 
the Nativity of Saint John Baptiſt, in the waters of 
the 7. , Humber, Ouſe, Trent, or any other 
—_——_ 

In the 2d of Henry 5th, the mayor :ad com- 
monalty of London prayed, © that all kiddles, 


« wears, and other e on the Thames, Med- 
| "2" Way 


— 
& way and Ley ſhould be laid down.” (Records 
in the Tower. Cotton's Abridgement, page 539.) 

It is ſaid by Hale in the 1ſt Mod. fol. 105; 
« the ſoil of the Thames is in the king, and the 
« fiſhing common.” 

By all the above it itt and evidently ap- 
pears that the River Thames has been always con- 
ſidered as public. The charters, which are con- 
firmations of the public rights, confirm it; Sir 
Edward Coke inſtances it as public; and the king's 
highway; Hale ſays the ſoil is the king's, and the 
commons of England taking the cognizance to 
remove encroachments and obſtructions, and to 
prevent the illegal deſtruction of fiſh is proof of 
its being public, for if the river had been a private 
one, neither the legiſlature by the charters, nor 


Ithe commons could have interfered; for inſtead 


of a confirmation of liberty, it would have been 
an infringement of private property; if the en- 
croachments had been made on private property 
the remedy would have been private, but that 
being public, proves the river and grievance 
thereon to have been public. 

The next ſet of proofs I ſhall offer will ſhew 


this river to have been navigable, time our of 


mind, as well as public; and in theſe I chooſe to 
L...- 


4. 
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begin at the moſt modern, and proceed gradually 
up to Magna Charta, 

It ought to be obſerved alſo, that theſe proof; 
are full, competent, and legal ones, being gene- 
rally taken from the higheſt records in this king. 
dom, viz. public acts ot Parliament. 

Theſe quotations need no comment, they arc 
ſo plain and home to the point, that they « can nei. 
ther be miſtaken or denied. 

By ſtatute 24th Geo. 2d, for better carrying 
on the navigation of the Thames and Js,“ it is re- 
cited, © that the Rivers Thames and Vie, have 


time out of mind, been navigable, from the city 


of London to the village of Bercott * in the 
e county of Oxford, and from the city of Oxford, 
« weſtward beyond Letchlade.” 

By the ſtatute of ſixth and ſeventh of William 
and Mary, ch. 16th, © to prevent exactions of oc- 
«© cupiers of locks and wears on the Thames,” It 
is ſaid * that the rivers Thames and Jſis have time 
e out of mind been navigable from the city of 
& London to Bercott in the county of Oxon, and 
« for divers years laſt paſt from thence to ſome- 
e“ what farther than Letchlade.” 


By ſtatute 21ſt. James 1ſt ch. 32. = 3 « for 


% making 


— 
„ * 


* Bercott is above Dorcheſter. 
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C3 1 
yl © making the Thames navigable from Bercot to 
« Oxford,“ it is ſaid, the river Thames for many 
ofiff © miles beyond the city of Oxford weſtward, is 
je. © already navigable, and from London to the vil- 
g. lage of Bercot in the county of Oxford.” 

There was a ftatute made in the 3d of Fames 
rey 1ſt. ch. 20, © for clearing the paſſage by water 
j.“ from London, to and beyond Oxford; but I 
have not been able to ſee any more of it than the 
title. 3 

The ſtatute iſt James iſt. ch. 16. An act 
“ concerning wherrymen and watermen,“ recites, 
« that perſons paſſing by water between Windſor 
« and Graveſend had been put to hazard and dan- 
« ger,“ and declares, ** that no watermen ſhall 
e take apprentices, but he that hath ſerved a 
an time to it, except weſtern barges, mill boats, 
c- and other veſſels ſerving for other uſes than car- 
It“ rying paſſengers.” 
ne © M. was fined 200). for diverting part of the 
of“ river Thames, by which means he weakened the 
ad current, to carry barges towards London.“ 
e- © That river is an highway.” (Noy's Reports, 103) 

In 1 579, Jobn Biſhop complained to the Lord 
or fl Treaſurer (Burleigh) of the locks, rs and flood- 
ig | gates on the Thames, between Maidenhead and Ox- 


rd, and ſhewed that by theſe ſtoppages ſeveral 
perſons 
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34 
perſons had been drowned, who all belonged te 


| barges that uſed the river. 


And in 1585 ſaid Biſhop petitioned the Queen 
(Elizabeth) againſt the ſame locks, weirs, &c. 
The perſons complained of, ſhewed cauſe for mains 
taining them, that they were of as great antiquity 
as the towns and villages whereto they joined ; 
that they were of neceſſity for the paſſage of 
barges, eſpecially at low water. 

That the mills, locks and weirs were for the 
moſt part the Queen's inheritance. (Records of 
Star Chamber proceedings.) 

By ſtatute 2 3d Elizabeth, ch. 5th, © tbc 
« iron mills near London and river Thames. No 
% perſon ſhall convert to coal for making iron 
* any wood growing within twenty-two miles of 
* the river Thames, from Dorcheſter downwards.“ 

By ſtatute made in the 1ſt of Elizabeth, ch. 15, 
that timber ſhall not be felled to make coals for 
„burning of iron,” It is ſaid, “ that for avoiding 


- * deſtruction and waſte of timber, no perſon ſhall 


* convert to coal for making of iron any timber 
** tree growing within fourteen miles of the fea, 
or any part of the river Thames, Severn, Wye, 
Humber, Ic. or any other river by which car- 
* rlage is commonly uſed by boat, or other veſſel, 


to any part of the ſea,” 
The 


38 J 
The ſtatute of 2d and 3d Philip and Mary, ch. 


16th, touching watermen and bargemen on the 


% River Thames,” contains regulations for water- 


men Jetwhen Graveſend and M. indſor, and that | | 


« no perſon occupying or uſing a weſtern vg 
« ſhall retain a ſervant but for a. whole KO: 


| (Sect 12th.) 


The ſtatute of the 21th. 3 geh, ch. 18th, 
recites ©* that whereas before this time, the river 
« Thames among all other rivers within this realm, 
e hath been accepted and taken, and is indeed the 


+ moſt commodious, and profitable, to all the 


© king's liege people, and ch:efly of all other fre- 
« qguented, and uſed as well by the king's highneſs, 
e his eſtates, and nobles, merchants, and others 
cc repairing to the city of London, and other 
“ places, ſhires and counties adjoining the ſame, 
* which river of Thames is and hath been moſt 
e meet and convenient of all others for the ſafe- 


* guard and ordering of the king's navy, con- 


* veyance of merchandizes, and other neceflarys 


to and for the king's houſhold, and otherwiſe to 


the great relief and comfort of all perſons within 


* the realm, till now of late divers evil minded 


* perſons create obſtructions.” The above ſtatute 
directs for remedy that no fuch obſtructions ſhall 
be made in tuture, 

In 
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In the iſt Henry 4th, the commons prayed, 
<« that no barge on the river Thames, ſhould be 
<« forfeited as a deodand;” and it was anſwered 
« to be as heretofore.” (Records in the Tower. 
Cotton's Abridgment, 398.) 

In the goth Edward zd, the commons repre- 
ſented, © that the watermen of London complain- 
<« ed of leaving locks, ſtanks and wears upon the 
& river Thames, and namely a lock called Hamble- 
« den Lock, and for that there is a cuſtom de- 
* manded of them paſſing the bridges of Starnes, 
« Windſor, and Maidenhead, and other locks 
againſt their cuſtom,” to which it was anſwered, 
<« that for the locks and kiddles the ſtature made 
e in the 37th of Edward the third ſhall be ex- 
ce ecuted, and for exacting money of them at the 
e bridges, they ſhall make ſuit in Chancery.“ 
(Records in the Tower of London. Cotton's 
Abridgement, 132). 

In 37th Edward the 3d, it was petitioned, ** as 
a remedy might be found againſt wears, and 
«© ſuch other engines on the river Thames, to the 
% annoyance of boats.” It was anſwered, © that 
(the ſtatute ſhall be kept.“ (Records in the 
Tower. Cotton's Abridgment, 97). 

1 In the 21ſt Edward zd, it is recorded“ that 
„ the four great rivers of England, viz. Thames, 


cc Te il 


©. as 


« Teſe, Ouſe and Trent, were wont from antiquity 
« to be open and free for every ſhip to paſs.” 
(Records in the Tower. Cotton's Abridgment, 57). 

The Queen of King Henry the 3d. (1263) was 
inſulted as ſhe was going by water, from the 
Tower of London to Windſor. ( Rapin, volume 1ſt, 
page 336). 

Theſe ſeveral inſtances are ſubmitted to the 
reader as proving beyond a doubt, that the Thames 
has been navigable time out of mind. 

One argument more of a different kind is, that 
in rivers that were not naturally navigable, and 
which have been made ſo by art, the powers for 
making them navigable, were formerly granted 
under the great ſeal to certain perſons called com- 
miſſioners of ſewers, but of late years ſuch powers 
have been granted by acts of Parliament. 

If the Thames is a river not naturally navigable, 
theſe commiſſions or acts may be found, and will 
prove when, and what parts of the Thames were 
thereby made navigable; ſuch commiſſions and 
acts are now in exiſtence for making navigable | 
many large rivers in the kingdom, and for making 
navigable this river between Bercot and Oxford, 
but as to any other part I have not been able to 
find the leaſt trace or veſtige of any ſuch com- 
miſſion having been ever granted, or acts paſſed, 
but 


191 


but ſo far from it that by the two charters which 
are the moſt ancient laws on record in the ſtatute 
book, it appears to have been then navigable. 
The fair inference from this (and as far as a ne- 
gative is capable of proof) is that the Thames 
has not been made navigable by art, and of con- 
ſequence that it was navigable naturally. 

I ſhall now adduce another ſet of proofs 
from Magna Charta downwards, which appear to 
me to be conclufive and unanſwerable. 

It has been remarked that the wears and kiddles 
in the Thames and Medway, were directed by the 
Charters of King John, and Henry the third, 
to be removed and demoliſhed, though it is not 
ſaid for what reaſons thoſe wears, &c. were to 
be removed. 

But the chief reaſon of the removal of the 
wears, appears to have been, becauſe they were 
an hindrance to the navigation of the Thames, 
and this ſeems to have been a continual object of 
attention and of great importance to the legiſla- 
ture, by making ſo many acts to effect the pur- 
poſe, as follows: 

By 25th Edward 3d, ſtatute 4th, ch. 4th, it 
« is ſaid, that the common paſlage of boats and 


“ ſhips in the great rivers of England 1s annoyed 
66 by 
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Ee 
te by Wears,” and directs they ſhall be pulled 
down. | 

The ſtatute 4 .cth Edward 7d, ch. 2d, recites the 
laſt ſtatute of Edward 3d, and directs © wears to be 
« pulled down.” 

The ſtatutes 21ſt Richord 2d, ch. Ten and 1ſt 
Henry 4th, ch. 12th, recite and confirm ſaid ſta- 
tutes 25th and 45th Edward 3d, for pulling down 
wears, &c. on the petition and requeſt of the 
Commons, that the common paſſage of ſhips 
« and boats in the Great Rivers of England be 
« thereby greatly diſturbed, ſo that they cannot 
“ paſs as they were wont.” 

The ſtatute 4th Henry 4th, ch. 11th, recites 


« that by wears, ſtanks and kiddles being in the 


6 water of Thames, and of other great rivers, the 
* common paſſage of ſhips and boats 1s diſturbed, 
« much people periſhed, the young fry of fiſh 


e deſtroyed and waſted, and given to ſwine to 


« eat,” and enacts © that the ſtatutes be kept, 


* and commiſſions awarded to certain juſtices in 5 


* every county of the realm where need be, to 
inquire and puniſh the offenders.” 


By ſtatute 2d Henry 6th, ch. 1 5th, it is ordained, Þ 
that the ſtanding of nets day and night over 
thwart the River of Thames, and other rivers, is 4 
* a great deſtruction of fiſh, and diſturbance of | 1 
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N the common paſſage of veſſels, as be the wears; 
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penalty for ſuch offence, five pounds, © faving to 
every of the King's liege people their right, title 
„ and inheritance in their fiſnings in the ſaid water.” 

But finally comes the enſuing ſtatute, ſums up n 
the former, and expreſsly declares, © that the he 
& wears, &c. were to be pulled down that boats 
«© might have free paſſage, and particularly men- 
“ tions the Thames, viz. 

The ſtatute 12th Edward 4th, ch. 7th, intitle 
e the penalty of them that do not perform the 
& award, and order of the commiſſioners, authoriſ- 
« ed to pull down wears” recites © that by the 
“ lauGable ſtatute of Magna Charta, among other 
* things it is contained, that all keddles by Thames 
& and Medway, and throughout the realm, ſhould 5 
„be taken away, (ſaving by the ſea banks) which 
&« ſtatute was made for the great wealth of this 
Aland, in avoiding the ſtraitneſs of all rivers, ſoff ., 
te that ſhips and boats might have in them their 
c free paſſage, and alſo in ſafeguard of all the fry 
„of fiſh ſpawned within the ſame ; upon which 
Magna Charta, the great ſentence and apoſtolick 0 
* curſe by a great number of biſhops was pro- 
* nounced againſt the breakers of the ſame ;” and 
in affirmance of the ſaid great charter the ſcyeral 
ſtatutes before-mentioned had been made. Jor 

From hence I ſubmit it that it is fairly andy. 

clearly 
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clearly proved that the River Thames has been 
navigable time out of mind. 

But there is ſtill one remark of the author of 
the pamphlet which I think right to obſerve on, 
he ſays that the locks and wears on the ' Thames 
were erected to make the river navigable, which 
therefore he ſuppoſes was not naturally ſo; in an- 
ſwer to this I would beg the reader to look at the 
acts downwards from Magna Charta to Edward the 
fourth; which uniformly ſpeak one language, viz. 
that theſe locks and wears impeded and hindred 
the navigation, and were directed to be pulled 
down, for the benefit of the navigation, to which 
many able men at preſent think they are of more 
hurt, than good. But (however that may be) theſe 
Jocks and wears were plainly built in the part of the 
river, I am ſpeaking of, to pen a head of water to 
the mill contiguous, there being a mill at every 
one of them; and if they were erected for the na- 
vigation the argument 1s ſtronger, and will lead to 
a more ancient proof of navigation on the Thames , 
for ſome of them are mentioned in Dooms-day Book, 
and are ſaid to be as old as the adjacent villages, } 
and of courſe the river Thames was then navigable, i 

If the river Thames has not naturally, or time out 
of mind been navigable, I beg to know which river 
in the kingdom is; and I think may challenge any 1 
2 G 2 perſon 
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perſon to produce ſo many and good proofs of any 
other river being fo, as. I have done of this. 
The above quotations 1 take to be full and 
ample proof, that the river Thames was navigable 
at, and before the making both the charters; and 
ever ſince, and I have now, as I conceive fully and 
ſatisfactorily, eſtabliſhed and proved this part of 
my propoſition, that the Thames is a public and 
navigable river, and has been ſo time ont of mind, 
which is equivalent to its being naturally naviga- 
ble, and in that caſe the author of the pamphlet 
admits the fiſhery to be common. 
If I had leiſure and were inclined to da it, I 
am ſatisfied I could produce in every king's reign 
| ſince the conqueſt, and in many before, indiſputa- 
ble proof of the Thames being navigable and public; 
but as theſe quotations have run into length, I think 
it neceſſary only ſhortly to recapitulate the proofs, 
Firſt is ſtated the general opinion of ſeveral 
reſpectable authors, ancient and modern on the 
ſubject, all agreeing that the Thames is the Princi- 
pal Public River in the kingdom. 


Secondly the clauſes in the two charters, and 


Sir Edward Coke's ſentiments thereon, ſhewing the 
wears to be a public encroachment on the Thames, 
as the king's highway, and that ſaid river was public. 

Thirdly, the particular inſtances by acts of 
Parliament, and other authentic evidences, from 
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24th George 2d, quite up to Magna Charta, all 
which agree and confirm the river 7. bames to be 
navigable, time out of mind. 

And fourrhly, by Magna Charta md acts made 
repeatedly ſince, to Edward. the fourth's time, di- 
recting the wears on the Thames to be removed, 
and expreſsly declaring that they. were ſo ordered 
to be removed by Magna Charta, becauſe they 
diſturbed the Navigation of the Thames. 


How partially and unfairly then, does the author 


of the ſaid pamphlet ſtate the cafe, as to the Thames 
being naturally navigable; when he only quotes one 
and that the lateft and weaketit inſtance on record, 
viz. the 24th Geo. 2d, although in the next para- 
graph in that act mention is made of the river being 


navigable by the 2 1ſt James 1ſt, which one would 


think could not have eicaped his obſervation. 


I ſpeak of this matter coolly and diſpaſſionately, i 
but muſt own can ſcarce forbear animadverting i 
with ſeverity, on the diſingenuous, and (if I may 
uſe the expreſſion} ungrateful attempt, to fritter ; 
away and depreciate into an inſignificant, private 1 
and uſeleſs brook, THE NOBLE RIVER THAMEVS, “ p 
the firſt and principal river in the kingdom for 
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Sir Edward Coke's expreſſion on obferving on the Statute F 


of Weſtminſter Second. 
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its beauty, ſafety, and utility, a River that conveys 
to the inhabitants of the metropolis their daily ſup- 
port; whoſe trade ſupplies the navy with timber 


| and ſailors ; whoſe banks excel in beauty, variety 
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of proſpect, and fertility, the whole world; whoſe 
ſtream (celebrated by poets and hiſtorians) is 
the life-blood, circulating and conveying the ad- 
vantages of trade and commerce, to the head, 
heart, and extremities of the nation; and is the 


| fource, and never failing ſpring of health, * 


honour, to this kingdom. 

Theſe ſentiments are fo pleaſingly inculcated i in 
the following deſcriptive poem, which has never 
been-in print, that I preſume it will be an agreea- 
ble cloſe to this part of my propoſition. 


Thy beauties Thames, J trace with eager eyes, 
From where, thy firſt ſix ſilver fountains riſe, 

To where thy gently winding current falls, 

Thro? learned Oxford's antiquated walls, 

To where by Walling ford's, old town, he ſpeeds, 

Or ſmoothly flows, thro' Reading's fertile meads, 

To where, the rocks of Medmenham crawn'd with wood 

Survey their beauties, painted in his flood, 

To where, the firs of Harleyford ſurpriſe, 

And Quarry's mountain beeches, ſeek the ſkies, 

To where he ſpreads thro' Cookham's flow'ry glades, 

And ſports beneath high C/;fden's magic ſhades, 

To where his radiant ſtream, meand'ring pours, 

Along aſpiring Windfor's regal tow'rs, 
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To where gay Richmond's bow'ry hill he laves, 
And pours thro' London, his commercial waves, 
To where, with Britain's navy arm'd, he glides, 
And in the ſea, exonerates his tides. 


The next part of the propoſition that. I ſhall 
attempt to prove is, that the flatutes made to 
prohibit and reſtrain fiſhing to particular modes, 
acknowledge and allow the public and common 
law right of Angling, and that no ſuch ſtatutes re- 
ſtrain or prohibit Angling in public navigable rivers. 

The firſt ſtatute now extant on fiſhing is the 1ſt 
Elizabeth, ch. 19th, for the preſervation of the 
% ſpawn and fry of fiſh;” it recites that the ſpawn 
and fry of fiſh had been moſt ſhamefully deſtroy- 
ed, and ſwine fed therewith; it then enacts that 
no perſon with any device, or by any means what- 
ſoever, ſhall take and kill any young brood, ſpawn 
or fry of fiſh in any river, and that no perſon ſhall 
take and kill any fiſh, under the ſizes ſpecified in 
the ſaid act. And then the ſaid act generally en- 
acts that no perſon ſhall fiſh or take fiſh with any 
net or other device or ways in any river but only 
with net or trammel whereof every meſh ſhall 
be two e and a half broad, Ax GLINo 


| EXCEPTED.” 


Now I contend that theſe words being in the 


general | 
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Angling, from the prohibition and reftraints of the 
former part of the clauſe; is an acknowledgment 
and allowance ot the then exiſtence of the uſage, 
practice, and common law right of angling, 
That it is an acknowledgment of ſuch uſage 
and common law right then exiſting, is ſelf evident 
and necds no proof; and that it is an allowance 
of it I think is proved by the mode of interpreta- 
tion of our ſtatutes, and agreeable to reaſon and 
common ſenſe ; that whatever cuſtom, right, &c. 


is mentioned to exift in a prohibitory ſtatute ex- 


preſsly made on the ſubject, and is not prohibited 
or denied by ſuch ſtatute, is thereby affirmed, and 
allowed as right. Sir Edward Coke ſays, the com- 
« mon law hath no controller in any part of it, but 


17 the high Court of Parliament, and if it be not 


„ abrocated or altered by Parliament, it remains 
ſtill,“ (iſt Inſtitute, 115, b.) and again, “it is 
« a maxim or rule of the law, that whatever was of 
« the common law, and is not ouſted or taken away 
« by ſtatute, remaineth ſtill.“ (iſt Inſtitute, 115, b.) 

The exception in a negative ſtatute is an affir- 
mative, and the fair conſtruction is, that if things 
ſhall not be done, except in ſuch a manner, they 
may be-done in that manner, that is (to apply this 
excc ption) * fiſh ſhall not be taken by any device 


La 
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OT 


general clauſe of this ſtatute, as an exception of 
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« or means whatſoever, 'Angling excepted,” there» | 


fore they may be taken by Angling. 
I do not think it is incumbent on me to prove, 
that the other acts of Parliament made relative to 


the taking fiſh do not take away the common law 


right of Angling in Public Navigable Rivers ; the 
affirmative ought to be proved; if it can, by the 
adverſaries to angling ; however that the reader 
may have the whole before him, I ſhall ſhortly 
mention and obſerve on all the acts that relate to 
the ſubject. 15 
The ſtatute of 22d and 8 Charles 2d, ch. 
25th, © for the better preſervation of the game, 
„ and the ſeveral fiſhings of the realm,” clearly: 


relates only to ſeveral fiſheries, and the fiſheries 


in the Thames are not pretended by any one to be 
ſeveral fiſheries ;' it is agreed by all the law autho- 
rities that to make a ſeveral fiſhery, there muſt be 


the right of ſoil as well as the right of fiſhing ; it 


is alſo allowed on all hands that the right of ſoil 
is in the King, in all Public Navigable Rivers, and 
particularly in the Thames, in which therefore there 
cannot be any ſeveral fiſhery; and by a caſe, K. 
and Mallinſon. Burrows, 679. The court ſaid, 
the offence provided TE by UNS act is the 
Pee finn, 8 | | 
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The next ſtatute is the 4th and gth W. ch. 23d, 
© for more eaſy diſcovery and conviction of ſuch 
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& as ſhall deſtroy the game.“ This act On which 


I do not find any one conviction relative to fiſh- 
ing, and which is worded in ſuch a manner as that 
I believe ſcarce any conviction can be formed on 
it, relates to idle, diſorderly and mean perſons 
taking fiſh out of ponds, rivers, and other fiſh- 
eries, to the damage of the owners thereof; and is 
confined to ſeveral or private and excluſive fiſh- 
eries, and there 1s an exception as to fiſhing in 
navigable rivers. This ſtatute I look. on to. be a 

diſgrace to our ſtatute book, in the arbitrary 
powers it ſeems intended to give, of intruding on 
private property, the looſe uncertain and ungram- 
matical manner in which it is penned, and its in- 
ſidious deſign of holding forth one matter, viz. 
game, in the title, and relating to another, viz, to 


A in the body; which are not game, and do not 


require any qualification to enable the ſubject to 
take them. 


The 33d Geo, 2d, ch. 21th, is intended to re- 
ſtrain the illegal practices of fiſhermen, and others, 


in the taking or expoſing to ſale unſizeable or un- 
ſcaſonable fiſh; an offence of which anglers I pre- 
lume are never guilty. 


1 he next act is the 5th Geo. 3d, which relates 
te 
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to the taking fiſh in ponds, &c. being in incloſed 
grounds, and being private property, which eng 
Thames is not. 

The clauſes mentioned in the 11th Geo. 3d, im- 
powering the perſons having a right to fiſh with 
nets or bucks, to draw down the water for that 
purpoſe, not damaging the navigation, and making | 
bargemaſters liable to damages done by their crew | 
in fiſhing, &c. leave angling juſt as they found it, 
and relate only to fiſhing by nets, as it may im- 
pede the navigation. 

It ſeems therefore evident from a peruſal of 
theſe ſtatutes, (which are all that relate to the ſub- 
ject) that there is not any clauſe or power to pre- 
vent the public from the full and free enjoyment 1 
of Angling, in the River Thames, or other Public . 
Navigable Rivers. j 

I ſhall now briefly remark upon all the argu- 
ments I have heard in favour of excluſive fiſheries, | 
as far as they relate to angling. 

The owners of banks do not pretend to inter- 
rupt the free exerciſe of Angling in the Thames, | 


_ unleſs the angler treſpaſſes upon ſuch of their in- 


cloſed lands as have not any public way over them, | 
and then they certainly have a right to forbid him. | 

The only grounds on which it is conceived the 
proprietors can poſſibly pretend or claim an ex- 
$1 a: * cluſwe 


. . 2 n rn rr — * 
R — IE 2 FR W 3 


dluſive right to fiſheries, in a Public Navigable 


River, (ſuch as the Thames is proved) mult be by 
grant from the crown, or by preſcription, (which 
is uſage, and ſuppoſes a grant precedent) and as 
to theſe two grounds of claims, I ſhall beg leave 
to make a few obſervations, as far as they relate 
to angling ; which may be plainly diſtinguiſhed 


from the general mode, and will not interfere 


with nor take away any excluſive general right. 

If the claim be founded on grant from the 
crown, the grant itſelf muſt be produced, and 
it will be neceſſary for the grantee, or perſon 
claiming under it to confider how far it may be 
affected by the many ſtatutes of reſumption, 
made from before Magna Charta down to the 
time of Charles the Second, by which grants from 


the crown, of lands, fiſhings, &c. are declared to 


be null and void, unleſs the full annual value be 


reſerved and paid by way of rent,* or the matter 


excepted by thoſe ſtatutes ; alſo if the grant ſhall 
appear to have been made ſince Magna Charta, 
(and I am fatisfied there are not any before) the 
16th chapter of that ſtatute renders it entirely 

void. 
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This doctrine has been lately confirmed by a determination 
in the caſe of the Duke of Portland and Sir James Lowther. 
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e | void. (See Blackſtone” s Commentaries, v. 2, page 
Y 417). ; 
h I am alſo warranted in ſuppoſing, that every | 
is grant, contains an exception of Angling, becauſe ö 
e there is ſuch an exception in the ſtatute of iſt | 
te | Elizabeth, ch. 17th. But not to inſiſt on the above 
d || objections and to put the caſe in the moſt favour- | 
e | able light for the proprietor or grantee; that the 
grant is general of all rights of fiſhing, in a ö 
e || certain place in the Thames, and that there is no 
d exception of Angling either expreſſed or im- 
n | plied, ſtill it is contended, that no more would 
ze | paſs by it, than the uſage, cuſtom, and right of | 
1, | fiſhing, which was enjoyed and exerciſed at the 
e | time of making ſuch grant; and that it would 
m | not take away or injure any right, privilege or } 
of cuſtom which the public had and uſed at that 
xe | time, of taking fiſh by any mode which did not 
er} interfere with, or directly operate _—_ the 
right granted. | 
7, And therefore as the public common law right | 
e of Angling, is proved to have exiſted and been 
ly peaceably enjoyed at the time ſuch grant was 
d. made, and does not interfere with the 2 1 
excluſive mode of taking fiſh, then granted; it 
follows that ſuch Public Right of Angling would | ; 
not 
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not be taken away, or in any wiſe affected by 


ſuch grant. 


The uſage under theſe grants, confirms the 
above mode of interpretation, and is evidence to 
prove that it has been conſtantly underſtood, 


that theſe grants were not intended to take away 
the right of Angling; and in ſupport of this doc- 
trine Sir Edward Coke ſays, & uſage is a good 
« interpreter of the law, ſo non uſage, where 
“ there is no example, is a great intendment 
c that the law will not bear it, for if any acti- 
on might have been grounded upon ſuch mat- 
ter, it ſhall be intended that ſometime it ſhould 
have been put in ure (uſe or force).” (1ſt In- 
ſtitute, 81, b.) 

Therefore as the proprietors have never 
brought any action to contend the Right of An- 
gling, it confirms the practice, and the quiet 
uſage will be taken as proof of the Right. 

And again in BucknaPs caſe, it was determined 


N 


that a grantee of the King, who had not preſent- 
ed to a benefice within the time of memory of 


man, had loſt the right of preſentation by non 
uſer, notwithſtanding the grant was produced, in 
which caſe Sir Witham Herle, Chief Juſtice, ſaid, 
although a man had a right before time of 
0 Memory, if he nor his anceſtors were never 

“ ſeized 
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J ſeized after time of memory, he is ouſted of 


„ that this caſe is notable for divers points, and 


« his right,” and Sir Edward Cote obſerves, * | 


_—_ 4. 


chiefly for the great reſpect the judges gave to 
% the poſſeſſion, without regarding any ancient 


« charter of the King, or any right by colour 


« thereof, although it was matter of record, and 
% betwixt the charter and the caſe in queſtion 4 
« there was not above 176 years, and that in the | 
« caſe of a prior who in many caſes ſhall not be 
« prejudiced by the laches of the predeceflors, 
« as a private man.” (Cole reports part the th 
folio 34.) 

In a caſe cited by the author of the ami 
(in a note page 39) * A prcſcriptive right to 
« wreck of the ſea, founded on uſage of 92 
ce years paſt, was held to be good againlt three | 
& ancient records.“ 

By the above extracts I conclude that any | 
grants, whether ancient or modern, would not 
now operate if it were from non uſer only, againſt 
the Public Right of Angling, which has been 
peaceably uſed time out of mind. a 

Indeed it would be unjuſt, and the miſchief 
very great and extenſive, if a grantee had it in 
his power to ſuffer his right to lic dormant for 
any time, and to renew it at his pleaſure, no pur- 
chaſer 
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chaſer would be ſafe, no title clear, and in this 
caſe it might be urged ſtill more ſtrongly, that 
Angling is a public right at the common law, 
and that it is plain indiſputable law, that the 
King's grant cannot take away or bar ſuch com- 
mon law right, with which agrees Holt". 5 8 
* (x Salk. 357). | 

Ik! preſcription ſhould be the foundation of the 
claim ſet up by the proprietors, which is uſage 
time out of mind, on a preſumed grant, and 
which the author of the pamphlet ſtates the pro- 


prietors may claim from; It is readily allowed 


and admitted that a. preſcriptive claim to an ex- 
clufive right is good as far as it can be proved; 
Lord Mansfield obſerves, in the caſe of Carter and 
another, againſt Murcot and another, that if 
any can ſhew a right by preſcription, he may 
« exerciſe an exclufive right of fiſhing in navi- 
c gable rivers; though the preſumption is againſt 
t him, unleſs he can prove ſuch preſcriptive right.“ 
Now I think it is clear that the proprietors can- 
not ſhew any ſuch preſcriptive right, excluſive of 
angling, and ſuch preſcription eannot' avail, nor 
exclude, farther than it can be proved to have 
exiſted, and therefore muſt be ſubje& to the 
Public Right of Angling, which has been peace- 
ably uſed for as long time as it 1s poſhble for the 
pro- 
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hy proprietors or others to prove their preſcriptive 
claims or uſage; it is plain, therefore, that the 
Public Right of Angling cannot be impeached 
by this claim; Moreover it muſt be allowed by 
every one, that the Public Right of Angling 
ſtands at leaſt upon as fair a ground by preſerip- 
tion; or uſage, as the proprietors claim to ex- 
cluſive fiſheries; and it may be further urged in 
favour of angling, as a common law right, that 
it ſtands on a much more fitm baſis, than * 4 
claim by preſcription can poſſibly do. 

It has been ſuggeſted thatthe proprietors or 
their predeceſſors; have purchaſed the excluſive 
. right to fiſheries; and have paid a valuable con- 
fideration for the ſame ; that therefore they ought 
to avs an excluſive right to ſuch fiſheries, but 
in anſwer to this it is neceſſary to obſerve, that 
an excluſive right to the general mode is not 
denied, and that whenever theſe fiſſieries wete 
purchaſed, it was well known attd underſtood by 
the purchaſers; that the public did then ule; ex- 
ereiſe, and enjoy the full and free privilege of 
angling in the Thames, and the fiſheries were of | 
courſe ſold and putchaſed ſubject to ſuch uſage 
and cuſtom, of the public's angling; therefore 
the proprietors have ſtill the bargain they pur- 


chaſed, and have now no more right or reaſon to 
1 | cotti- 


complain, than a perſon who buys an eſtate ſub- 
jet to a right of way or common has, if ſuch 


way or common ſhould be ſtill enjoyed, nay the 


injury would be done on the other Tide of the 


queſtion, to the gentlemen who have purchaſed 


or rent ſeats or houſes on the banks of the 
| Thames, and who (or their predeceffors) have ae- 
tually paid an additional conſideration for them, 
on the known preſumption or expedtation of en- 
joying the Public Right of Angling, which pro- 


bably was held forth as an advantage to ſuch - 


| ſeat or houſe, and it would now be great in- 


| juſtice to take away, after ſo long quiet enjoy- | 


ment. — 


The. diminution of the value of the fiſheries | 
and the decreaſe of the fiſh has been by the fiſh- 
ermen, intereſtedly, and abſurdly attributed to 


| anglers, and poachers. 


The fact as to the diminution of __ El of 


| the fiſheries is that they are lett and occupied 


with meadow ground, willow.eyots, ofier beds 
and ruſh beds (the value or rent of the fiſhery - 
| being a very ſmall part) and ſince the trade with 
„ America 
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he caſe mentioned 1 Boot's ſuit at law, which at firſt 


view ſeems to militate againſt angling, has been found on in- 


| Quiry to have ariſen from netting. . 


C 


America has-ceaſed the willows and 6fiers (from 
which the tenant chiefly made his rent) have 


greatly ſunk 1 in price, which has conſequently di- 
miniſhed the. value to the \proprietors, 

As to the decreaſe of the fiſh, though che 
may be ſome little truth in accuſing the poachers, 


© | there is not any in the accuſation of the anglers: 


The decreaſe has been principally occaſioned by 
the illegal modes of fiſhing (poaching I might 
ſay) of the proprietors tenants, the fiſhermen, 
who, for the ſake of a preſent profit, and not be- 
ing reſtrained by their landlords, have for ſeve- 
ral years paſt deſtroyed the fiſh in a moſt ſhame- 
ful manner, by night as well as by day, with 
ſmall meſhed nets, hoop nets, bucks, wheels, 
ſtiving places, and otherwiſe, and taken great 
quantities of unſeaſonable and unſizeable fiſh, 
and what has been ſtill more injurious, have 
ſwept the river in ſpawning time with large drag 
nets, difplacing that part of the ſpawn which was 
ſuſpended in the water, and covering that at the 
bottom with mud, thereby preventing both ſorts 


from vivifying; and deſtroying more in an huur 
than all the anglers together could in their whole * 


lives. Theſe Practices have been ſo open, noto- 
| rious N 
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rious and . chat every man that reſides 


by the Thames, muſt haye known and obſerved 
them; and although they are directly contrary 
| to and puniſhable by the iſt Eliz. ch. 17th, * 
(ſee page 45) yet they have not been checked 
or puniſhed hy the proprietors, nor any notice 
taken of them, until ſome late proſecutions and 
conviktions of the fiſhermen, at the inſtance of 
the aſſociation. 

It is much to be lamented that the proprietors, 
whoſe duty it is, do not for their own ſakes, re- 
ſtrain or puniſh theſe illegal and deſtructive de- 
predations of their own tenants, in which they 
would be heartily aſſiſted by the Society, and 
which it is conceived, might be eafily done by 
the appointing ſome perſon in the nature of 2 
water bail} to ſuperintend the fiſheries, to take 
active and legal ſteps for the puniſhment of all 
| offenders, and obliging the fiſhermen to keep 
| fence months; ſome ſuch mode would be greatly 
| to the intereſt of the proprietors, would tend to 
increaſe and preſerve the fiſh, would ſoon render 


them 
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fHFale 0 f expreſsly that all offences . the 1ſt Zu. 
ch. 17, are cognizable before Juſtices of the Peace, if com- 
mitted in Rivers in which falmon'are taken. 
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| them cheap and plentiful ; the rents of the f/beries 


would advance and be better paid, the public 
would be better ferved, and the angler have better 


ſport ; in ſhort all parties would be greatly bene- 


fited, and I truſt that a fincere hope of reſtor- 
ing peace, and plenty of fiſh, will be a ſufficient 
excuſe for pointing out in this ſhort digreſſion 
what appears to me the moſt likely mode of re- 
conciling the parties, and inducing them all to 
join in the accompliſhment of ſo very deſirable 
an event. 

I ſhall now briefly recapitulate the chief mat- 
ters before mentioned, for bringing the whole 
into one point of view. 

After the obfervations on and anfwer to the 
doctrine contained in the pamphlet which as fat 
28 it objects to angling I truſt is completely re- 
futed (from page 4 to page 10), I have endea- 
youred to prove, and I hope effectually, 

Firſt, That by the Common Law the Public have 
had, uſed, and exerciſed time out of mind, a right 
to take & or attempt to take fiſh by Angling, i in all 
Public Navigable Rivers,; that ſuch right i is proved 
by ancient books on the ſubject, conſtant and 


immemorial uſage, confirmed by the opinions 


of our moſt learned judges; and determinations | 


of 


IF TY 
23 
a 


| 5 4 . . "BF" ©. - — 
7: the courts of mo (om. page 1 1 i. Pape 
Bir: 
„ That, the River Thames now: 45 Foy 
time; . out of mind has been, 4 Publit Meckel 
3 $ wer, (from page 21 to page 44). i 0 

FThirdly, That the ſeveral fatutes made to 
reſtrain fiſhing, acknowledge and allow. the. public 
Common Law Right of Angling, and 45 nat pro- 
hibit or reſtrain it in Public  Navigable, lah 
(page 45 to page 49). d o 903. 66-04 
Therefore, the concluſion I draw . the pre» 
miſes i is, THAT THE PUBLIC. HAVE LEGALLY THE 
dee OR, PRIVILEGE OF, TAKING, Fisn, on 
ATTEMPTING TO TAKE Eisn, BY ANGLING, IN 
igen. THAMES, AND I ALL 27 HER: Lk 
l 5 RivgRs:, ..: „% or 
he reader. I hope will; do me hs juſtice to 
EE” that I. have purpoſely voided an extenſive 
reaſoning of my own on the . ubject. The quota: 
tions 5 truſt are ſo Plain that every . man may ap- 
ply. them, and on this ſtate of facts it is now left t to 
| he conſideration and determination of every im- 
|. partial. perſon, whether J have ſucceeded i in pro- 
ing t the Public Right and Privilege of. Angling . in 
FE: Ti 'bames to be Jul. and Legal ; but. 1 beg leave 
L107 remark that if the authoritics quoted hall b be 
1 -4 found 


found lo be faikful and authentic, e 
ine rengeg to be fairy drawn, and 
the concluſon just and convincmgr; it | 


is Me Duly ant INTEREST of emery in 
-de ener indzvidual to 77270 his Ae | 


in the ſurrort of Nie loft beſt Right and 
Frinle 7 e Public, in its hc en 
and to tranſmit Tas Pure nd. ummolate 
20 his pole ruy as he received iT from 


his anceſtors. 
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